
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.: PFA/GA/36/98 

  

In the complaint between: 

 

J Tshona                 Complainant 

 

and  

 

South African Mutual Life Assurance 
Society Pension Fund               Respondent 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  

 

 

Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act of 1956. 

 

The complainant is Mr John Tshona, who was employed by Old Mutual, a participating 

employer in the respondent, until the termination of his employment on 23 December 

1996. 

 

The respondent is the South African Mutual Life Assurance Society Pension Fund, 

established to provide benefits for its members on their retirement from the service of 

the South African Mutual Life Assurance Society and for their dependants on death.  

The fund is registered in terms of the Pension Funds Act of 1956. 

 

The complainant lodged a written complainant with the Office of the Pension Funds 

Adjudicator on 13 February 1998.  The complainant has complied with the provisions of 
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section 30A(1) which requires a complainant to lodge a written complaint with the fund 

or the employer who participates in the fund before lodging it with the Pension Funds 

Adjudicator.  The respondent has properly considered the complaint and has replied to it 

in writing as required by section 30A(2). 

 

After an exchange of correspondence, consisting of a number of letters and other 

documentation, I met with the complainant on 22 April 1998 at the Land Claims Court in 

Johannesburg.  I met with the principal officer of the respondent, Mr Malcolm Rhodes, at 

my offices in Cape Town, on 2 June 1998.  Neither party was legally represented.  The 

hearings were of an informal nature and neither party adduced oral evidence under 

oath.  In determining this matter, therefore, I have relied exclusively on the documentary 

evidence and argument put to me in writing and orally by the parties. 

 

The complaint relates to the interpretation and application of the rules of the respondent 

and alleges a dispute of law concerning the complainant=s entitlement of certain 

withdrawal benefits.  The complainant also alleges that the respondent has not properly 

exercised its discretion in terms of the rules.  The issue is whether the complainant is 

entitled to transfer his benefits to the pension fund of his choice.  He seeks an order 

directing the respondent to transfer his benefits to his current employer=s preservation 

fund. 

 

Having completed my investigation I have determined the complaint as follows.  These 

are my reasons: 

 

Survey of the evidence and argument 

 

The complainant was employed by the participating employer for a period of 9 years.  

As stated, in December 1996 his employment was terminated.  Thereafter, he sought 

and obtained employment with another insurance company. 

 

Subsequent to the termination of his employment, the complainant addressed a letter to 

the respondent indicating that he preferred to place his enhanced withdrawal benefit in 
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his new employer=s preservation fund.  As an alternative, he requested to preserve the 

benefit in Old Mutual=s Protektor Provident Fund. 

 

The principal officer of the respondent declined the complainant=s request.  In a letter 

dated 9 February 1998, the principal officer spelt out the options available to the 

complainant as follows: 

 

1. he could take a refund of his own contributions, plus interest, in cash; 

 

2. he could invest his contributions plus interest, together with an extra percentage 

(as an enhanced benefit) in his new employer=s pension fund (as opposed to its 

provident fund or preservation fund); or 

 

3. he could invest his contributions plus interest together with the enhanced benefit 

in Old Mutual=s S.A.M.L.A.S Retirement Annuity or Protektor Fund. 

 

The enhanced benefit increases retirement benefits for withdrawing employees, 

provided the benefit is preserved.  For that reason, the rules, according to the principal 

officer, provide that no cash withdrawals can be made before retirement as this would 

defeat the purpose of the enhancement.  Similarly, since the rules aim to delay payment 

of tax and encourage pension rather than lump sum benefits, the trustees disallow 

transfers to provident funds. 

 

The complainant was dissatisfied with the principal officer=s interpretation of the rules 

and argues that he is entitled to the options he prefers.  In particular, he wishes to 

transfer his pension benefits to his current employer=s pension preservation fund 

because this will entitle him  to one cash withdrawal before he retires and the 

preservation of his years of service in the calculation of the tax-free amount at the time 

of his retirement, resulting in a significant tax saving when he retires.  The preservation 

fund also allows greater flexibility in investment choices for its members. 

 

Furthermore, he is currently  not a member of his employer=s pension fund and will only 
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become eligible once he has 13 months service.  In any event, he is in a difficult 

financial situation and were he to transfer to the pension fund he would not be entitled to 

the withdrawal which he needs for the purposes of settling his current debts. 

 

Finally, given the somewhat acrimonious history between the complainant and his 

former employer, the complainant is reluctant to invest his pension in the S.A.M.L.A.S  

Retirement Annuity or Protektor Fund, because he no longer wishes to have any 

business relationship with his former employer and its associated pension funds. 

 

Hence, the complainant argues that the pension fund rules deny him his Abasic right of 

choice@ to invest his pension benefits in the pension vehicle of his choice. 

 

The respondent argues that the complainant is bound by the rules of the S.A.M.L.A.S  

pension fund on termination of the complainant=s services with his employer and the 

management committee of the fund is obliged to determine and process the withdrawal 

benefit in terms of the rules of the fund, which restrict the options as aforesaid.  Every 

year members of the fund receive benefit statements in which these restrictions are 

spelt out.  Accordingly, the respondent contends that it has acted lawfully in terms of the 

rules of the fund. 

 

Shortly after lodging his complaint with the office of the Pension Funds Adjudicator, but 

before evidence was heard or the matter was determined, the complainant sought and 

obtained from the respondent a withdrawal of his own contributions together with 

interest in cash as permitted in terms of the rules.  He received R24 845,34.  On this, he 

paid R4379.00 tax.  Had he preserved his benefit, the transfer value would have 

equalled R44 721.61.  As will be seen below, this fact has a significant impact on the 

relief granted in this complaint. 

 

Analysis of the evidence and argument 

 

The rule governing withdrawal benefits of the respondent=s rules.  The relevant part of 

the rule reads: 
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X. Resignation, Dismissal, etc.  Prior to Age of Retirement 

 

1. Forfeiture of Pension - No pension whatever shall be paid to an Officer of the 

society who prior to becoming entitled to a Pension upon his retirement under 

these Rules is dismissed or resigns from its service or whose services are 

dispensed with or who is relieved of an appointment. 

 

2. Right to and form of benefit 

 

An Officer referred to in Subsection 1.  shall have the following options: 

 

2.1 Cash 

 

The Officer may elect to receive a refund of his personal contributions 

together with accrued interest thereon as ascertained by the Chief 

actuary.   

 

Or 

 

2.2 Transfer 

 

The Officer may apply to the Society for a transfer of his benefits to a 

pension or retirement annuity fund of his choice and approved by the 

Managing Committee.  The amount of such transfer and the conditions to 

which transfers are subject shall be as set out in Subsection 3 below. 

 

Should an Officer make no election in terms of this Subsection and fail to claim 

the cash benefit in terms of paragraph 2.1 above within a period of three years 

from the date of leaving the Society=s service, the benefit shall remain in the 

Fund and shall only become payable if the Managing Committee are satisfied 

that a valid claim has been submitted. 

 

Clause 2.2 relates directly to the complainant=s situation.  It grants the complainant a 

right to apply to the respondent for a transfer of his benefits to a pension or retirement 
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annuity fund of his choice.  The respondent is then required to apply its mind properly to 

that application and to grant or withhold its approval.  However, the respondent=s 

discretion is subject to the proviso that the amount of the transfer and the conditions to 

which the transfers are subject shall be governed by Subsection 3 of rule X. 

 

Subsection 3 deals with the methods of computing the quantum of the benefit as well as 

other matters.  Most important for the purposes of this complaint is subsection 3.4 which 

reads as follows:- 

 
3.4 No transfer shall be effected in terms of this paragraph unless the Managing 

Committee is satisfied that the Rules of the Fund to which the benefit is to be 

transferred do not permit any benefits to be paid prior to the retirement, death or 

withdrawal from service of the employee concerned.  Where the benefit is to be 

transferred to Protektor Pension Fund or to any similar preservation pension 

fund approved by the Managing Committee, all transfers shall be subject to the 

stipulation that neither the Society=s nor the Officers contributions may be 

released save on the death or retirement of the Officer concerned, unless with 

the consent of the Society on application made at the time.  (emphasis supplied) 

 

The evidence indicates that the respondent in exercising its discretion under clause 2.2 

above, has consistently chosen to limit the options of withdrawing members.  This is 

further evident in the benefit statements which it distributes on an annual basis to the 

members.  In the 1994 statement delivered to the complainant, clause 5 provides as 

follows: 

 

5. Resignation Benefits 

 

 

5.1 Cash Benefit 

If you resign and choose to receive a cash benefit you will receive your 

contributions to the Pension Fund accumulated with interest. 

(Interest is payable at the rate of 4.5% p.a. for the period after 1.7.1986 

and 10% p.a. for the period after 1.7.89) 
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5.2 Preservation of Benefit 

Alternatively, if you have more than 2 years= service you may choose to 

preserve your benefit by means of an Old Mutual Retirement Fund 

Annuity (SARAF) or by transfer into another Pension Fund that is 

approved by the Board of Directors.  (This will be your new employer=s 

fund or Protektor Pension Fund.) 

 

The practice of the respondent=s management committee, as is evident from the benefit 

statements, in effect has resulted in it fettering its discretion.  Where the rules of a 

pension fund grant a management committee discretionary powers, such as in clause 

2.2 of rule X, it can be expected that the discretion should in fact be exercised as and 

when the committee is called upon to do so.  Clause 2.2 makes it abundantly clear that 

members have the right to apply to the fund for a transfer of his or her benefits to the 

fund of his or her choice.  Each individual application must be considered on its merits 

with due regard to all relevant considerations pertaining to the individual member.  In 

this case, the respondent has injudiciously bound itself by an informal policy which has 

become inflexible.  The principle is aptly described in Computer Investors Group Inc v 

Minister of Finance 1979 (1) SA 879 (T), 898, where Human J commented as follows: 

 
Where a discretion has been conferred on a public body by a statutory provision, such a 

body may lay down a general principle for its general guidance, but it may not treat this 

principle as a hard and fast rule to be applied invariably in every case.  At most it can be 

only a guiding principle, in no way decisive.  Every case that is presented to the public 

body for its decision must be considered on its merits.  In considering the matter the 

public body may have regard to a general principle, but only as a guide, not as a 

decisive factor.  If the principle is regarded as a decisive factor, then the public body will 

not have considered the matter, but will have prejudged the case, without having regard 

 to its merits.  The public body will not have applied the provisions of the statutory 

enactment. 

 

This is precisely what has happened in this matter.  The respondent has allowed a 

guiding principle to become a hard and fast rule which it has applied invariably in every 

case, thereby unduly fettering its discretion.  Consequently, the respondent has 

improperly exercised its powers in terms of the rules of the fund.  The respondent ought 
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to have given proper consideration to the complainant=s choices without being unduly 

influenced by its two preferences. 

 

 

Moreover, the respondent=s discretion is circumscribed by clause 3.4 of rule X as spelt 

out above.  From this rule it appears that the management committee can approve a 

transfer to a fund where the rules of the fund to which the benefit is to be transferred  

permit contributions to be released prior to the retirement, death or withdrawal from 

service of the employee concerned.  However, the prior consent of the Society is 

required, which consent ought not to be unreasonably withheld. The reason the 

complainant wants to transfer to his new employer=s preservation vehicle is precisely to 

take advantage of the rules of that fund which will permit a withdrawal.  Had the 

management committee properly exercised its discretion under clause 2.2 of rule X, it 

may have decided the complainant=s application in his favour in terms of the provisions 

of clause 3.4 of rule X.  Quite evidently, clause 3.4 requires the management committee 

to attempt to obtain the Society=s permission to allow subsequent withdrawals from the 

transferee fund.  In this case it has failed to take any steps in that regard. 

 

However, by initiating and accepting a cash withdrawal, the complainant has elected the 

option provided for in clause 2.1 of rule X.  The right to take a cash withdrawal and the 

right to transfer to another approved fund are two inconsistent rights which cannot be 

claimed in the alternative.  The intention of clause 2 is self-evident.  Once a party elects 

one of the options the fund=s obligations come to an end. 

 

There may be some merit, therefore, in the respondent=s view that the complainant=s 

election brought an end to the matter.  However, had the respondent properly exercised 

its discretion under clause 2.2, the result might have been different.  The respondent 

should have examined the options put forward by the complainant with proper 

consideration of the restrictions and conditions imposed by subsection 3 of rule X.  The 

respondent=s decision, together with its reasons, should then have been communicated 

to the complainant.  He would then have been in a position to make an informed choice 

about his options. 
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Nevertheless, it needs to be borne in mind that had his application to invest in his fund 

of choice been successful, or were this tribunal to order the respondent to allow the 

complainant to transfer his benefits to the fund of his choice, the option would have 

been subject to the provisions of clause 3.4 of rule X which, as already stated, may 

have prevented him from obtaining any cash benefit.  The entire rationale of the 

complainant=s complaint, is his wish to have the partial benefit of preservation and a 

partial cash withdrawal.  Such an arrangement in terms of the provisions of clause 3.4 of 

rule X, must be approved by the Society, properly exercising its discretion. 

 

This leads us to the question of whether clause 3.4 of rule X should be struck down on 

the grounds of unreasonableness or in accordance with the principle of proportionality.  

The determination of whether a pension fund rule is reasonable or not comprises two 

enquiries.  First, the objective which the rule is designed to serve should be shown to be 

legitimate in the sense of pursuing a desirable social objective.  Secondly, the means 

adopted should be proportional to the attainment of that objective. 

 

The objective of clause 3.4 is to serve as an inducement to pension fund members to 

preserve the full amount of their accumulated pension benefits when transferring from 

one employer to another.  The aim, ultimately, is to minimise the dependency of the 

member on the state when reaching retirement.  To this end, the state partially 

subsidises the arrangement by means of favourable tax concessions.  The method of 

giving effect of those objectives in rule X of the respondent=s rules is to restrict a 

transferring member=s options to either a cash withdrawal or the transfer of an enhanced 

benefit and the restriction of subsequent withdrawals by requiring the respondent=s 

consent.  No case has been made out before me in this matter alleging that the cash 

withdrawal is of itself in any way unfair or unreasonable.  More at issue is the question 

of whether a rule in a transferring fund restricting withdrawal from a transferee 

preservation fund after a member has transferred is reasonable or not.  Some might 

argue that a less drastic or more proportional means of giving effect to the legitimate 

policy objectives of such a rule would be to permit the transferring fund to bar 

withdrawal of the employer=s contributions while permitting the withdrawal of the 



 
 

10

member=s contribution.  This would indeed amount to a less intrusive interference with 

the rights of the member.  However, I am satisfied that the means employed in rule X 

fall within the range of reasonable options available to pension funds. 

 

In these matters much will depend upon the manner in which the rule came into 

existence, the circumstances of its application and evidence of any disproportionate  

effects the rule may have in a given case.  On the evidence before me in this matter, I 

am satisfied that both the rule and its application are reasonable. 

 

Nevertheless, the failure of the management committee to properly apply its mind in 

terms of clause 2.2 of rule X has contributed partly to the complainant precipitously 

opting for a cash withdrawal.  If he is willing to reverse the cash option he can expect 

the respondent to properly exercise its discretion on his transfer option of choice.   

Given that the respondent is partly at fault, it shall bear the burden of reversing the tax 

transaction. 

 

Relief 

 

The order of this tribunal is: 

 

1. The decision of the respondent limiting the complainant=s transfer options to 

transfer to his new employer=s pension fund , the SAMLAS Retirement Annuity or 

the Protektor Fund is hereby set aside. 

 

2. Subject to clause 3 of this order, the respondent is directed to give proper 

consideration to the complainant=s application for a transfer of his benefits to a 

pension or retirement annuity fund of his choice in accordance with the 

provisions of rule X of the respondent=s rules. 

 

3. Before the respondent shall be required to exercise its discretion in terms of 

clause 2 of this order, the complainant shall first repay the respondent an amount 

of R20 466.34 and shall make proper application for a transfer to the fund of his 
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choice within 90 days of the date of this order. 

 

4. In the event that the complainant exercises the option in clause 3 of this order, 

the respondent shall take all necessary steps to recover the amount of R4379,00 

paid to the S A Revenue Service as taxation on the cash withdrawal benefit 

which amount shall be credited to the complainant=s transfer benefit. 

 

5. In the event that the complainant does not exercise the option under clause 3 of 

this order within 90 days he shall be deemed to have elected to receive the 

refund provided for in clause 2.1 of rule X of respondent=s rules. 

 

DATED AT CAPE TOWN THIS 3RD DAY OF JUNE 1998. 

 

 

 

 

 

................................................................... 

Prof John Murphy 
PENSION FUNDS ADJUDICATOR 


